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ITEM NO. 5 FILE NO: 16/450998 
 RM8 REF NO: PSC2013-05184 
 
DRAFT AMENDMENT TO PORT STEPHENS DEVELOPMENT CONTROL PLAN 
CHAPTER B1 - TREE MANAGEMENT  
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Consider the submissions received during the exhibition period. 
2) Adopt the Port Stephens Development Control Plan 2014 (ATTACHMENT 1), 

which removes the exhibited amendment on the basis that: 
a) The existing Port Stephens Development Control Plan allows for the urgent 

removal of trees or other vegetation if it is a risk to human life or property (i.e. 
dangerous trees) if post-notification is provided; 

b) The existing Port Stephens Development Control Plan 2014 and associated 
Port Stephens Council Tree Technical Specification 2014 allows for the removal 
of other trees or other vegetation (i.e. non-dangerous) for a variety of reasons, 
such as property damage, amenity or other relevant circumstances. 

3) Amend section 4.4 of the Port Stephens Council Tree Technical Specification 
2014 (ATTACHMENT 2), to include the statement; Impact on Human Health: 
Where a tree proposes an unacceptable risk to human health. The health 
concern must be supported by a statutory declaration to provide further 
guidance on the consideration of human health matters in the determination of a 
tree removal application.  

4) Recognise the need for an education and communication campaign to inform 
the community of the standards applicable and the services available for tree 
removal in Port Stephens. 

5) Report the outcomes of tree removal applications to Council every six months to 
monitor the impact of these changes for the community and environment. 

 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Paul Le Mottee 
Councillor John Nell 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
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Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover, Ken 
Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and Steve Tucker. 
 
Those against the Motion: Cr Geoff Dingle. 
 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

355 Councillor Paul Le Mottee 
Councillor Ken Jordan 
 
It was resolved that Council: 
 
1) Consider the submissions received during the exhibition period. 
2) Adopt the Port Stephens Development Control Plan 2014 

(ATTACHMENT 1), which removes the exhibited amendment on the 
basis that: 

a) The existing Port Stephens Development Control Plan allows for the 
urgent removal of trees or other vegetation if it is a risk to human life 
or property (i.e. dangerous trees) if post-notification is provided; 

b) The existing Port Stephens Development Control Plan 2014 and 
associated Port Stephens Council Tree Technical Specification 2014 
allows for the removal of other trees or other vegetation (i.e. non-
dangerous) for a variety of reasons, such as property damage, 
amenity or other relevant circumstances. 

3) Amend section 4.4 of the Port Stephens Council Tree Technical 
Specification 2014 (ATTACHMENT 2), to include the statement; 
Impact on Human Health: Where a tree proposes an unacceptable 
risk to human health. The health concern must be supported by a 
statutory declaration to provide further guidance on the consideration 
of human health matters in the determination of a tree removal 
application.  

4) Recognise the need for an education and communication campaign 
to inform the community of the standards applicable and the services 
available for tree removal in Port Stephens. 

5) Report the outcomes of tree removal applications to Council every 
six months to monitor the impact of these changes for the community 
and environment. 

 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover, Ken 
Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and Steve Tucker. 



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 107 

 
Those against the Motion: Cr Geoff Dingle. 
 
BACKGROUND 
 
The purpose of this report is to consider 24 submissions received during the public 
exhibition period of the draft amendment to the Port Stephens Development Control 
Plan (DCP) 2014 – B1 Tree Management (the draft amendment), legal advice and 
technical investigations.   
 
On 11 October 2016, Council resolved to exhibit the draft amendment, which aimed 
to give effect to Council's Notice of Motion (NoM) dated 13 September 2016, being: 
 
"Provide a moratorium on the need to obtain a pre-approval for the removal of trees 
or vegetation covered by Council's tree preservation requirements where there is risk 
to human life or property for an extended period of 12 months". 
 
The moratorium allowed land holders to remove certain trees without speaking to, or 
seeking prior approval from Council. It only required the land holder to notify Council, 
and justify risk to human life or property, through a post notification process after 
trees had been removed. 
 
The moratorium extension was requested to alleviate concerns that adequate 
consideration of risk to human life and property may be constrained by the return to 
the current tree removal assessment requirements, as outlined in the LEP, DCP and 
endorsed technical specifications, the intent of which is to preserve environmental 
and amenity values.   
 
It is understood that what is sought by Council is a tree removal process whereby 
there is sufficient scope to consider, and weighting given, to risk to human life and 
property in the tree removal assessment process.  
 
The recommendation presented in this report seeks to both achieve this broadened 
scope for the consideration of tree removal whilst ensuring these changes are made 
on a permanent basis rather than for a further temporary twelve month period. 
 
Existing process 
 
The existing tree removal process relies on three documents that outline what is to 
be taken into account and the measures to be undertaken when considering and 
undertaking tree removal in urban areas. These documents are the LEP, DCP and 
endorsed Tree Technical Specifications. The LEP triggers and sets the direction for 
tree removal. The DCP and Tree Technical Specifications then provide further 
information and guidance on how and when they will apply. 
 
The current DCP requires Council "to ensure adequate consideration is provided to 
the relevant matters for the removal of trees or vegetation", which include: 
 



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 108 

• damage to an existing structure or utility service substantiated by a qualified 
person; 

• interfering with a solar photovoltaic/hot water system; 
• interfering with the amenity of a habitable room; 
• threatened by a development consent; 
• consistency with a flora, fauna or conservation strategy;  
• the tree is interfering, or likely to interfere, with the provision of a public utility or 

road/driveway construction, provided the impact on the trees has been 
considered in the design phase; 

• impact on threatened species, populations or ecological communities and their 
habitats; 

• retention value under the tree technical specification; and 
• other relevant circumstances, which, under the tree technical specification, 

includes the consideration of medical complaints.  
 
Section 4.4 of the Tree Technical Specifications (ATTACHMENT 2) provides further 
guidance on each of the assessment criteria listed within the DCP. This includes how 
other relevant circumstances such as potential risk to property shall be taken into 
account. 
 
When utilised together, it is considered that the LEP, DCP and Tree Technical 
Specifications provide significant latitude for considering relevant factors other than 
direct danger. However, further amendments to Section 4.4 of the Tree Technical 
Specifications are proposed to provide further clarification on how these apply to 
human life and property includes the insertion of a new sub heading 'Human Health'. 
This and the following guidance notes: 
 
“Impact on Human Health: Where a tree proposes an unacceptable risk to human 
health. The health concern must be supported by a statutory declaration.” 
 
This additional amendment to the Tree Technical Specifications broadens the scope 
of consideration for tree removal and is considered a more appropriate means to 
address the stated safety concerns of the community.  
 
With three documents relevant to tree removal it is considered that additional 
education and communication on how and when these apply would be beneficial and 
may reduce concern generated within the community by a lack of clarity on what 
Council has in place to guide tree removal across the Port Stephens. 
 
For clarity, an arborists report or assessment is only required where the grounds for 
tree removal relate to: 
 
• tree health; 
• tree safety (eg potential for a 'healthy' tree to fall in certain conditions such as 

high winds); or 
• where insufficient evidence is provided. 
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Tree removal data  
 
A review of applications received over the 12 months when the 'storm provisions' 
were in place (3rd September 2015 to 5th September 2016) found 13 of 114 
applications were refused over this period representing (11%) of assessments made.  
Only one of the 13 refused requested reassessment by Council officers which was 
approved, based on additional information provided.  
 
If an application is refused and a request for reassessment is made and 
unsuccessful, it is to be noted that the applicant does have the capacity to escalate 
the proposal for Councillor consideration (refer section 4.3 of the Technical 
Specification). Of 377 applications made since 1 January 2014, no requests have 
been made for escalation for Councillor consideration.   
 
Exhibition and Submissions 
 
The draft amendment was exhibited for a total of 35 days, with 24 submissions being 
received, including only eight unique submissions. All submissions oppose the draft 
amendment. A summary and planning response in relation to each of the 
submissions is provided at (ATTACHMENT 3). The key issues raised include: 
 
1) The justification based on April 2015 storm event is not warranted as all trees 

posing a 'direct threat' would have been removed in the time since the event; 
2) Concerns with trees being removed for amenity reasons under the false context 

that they are dangerous;  
3) The draft amendment is not consistent with other local and state legislation such 

as the Port Stephens Local Environmental Plan 2013; 
4) Inconsistency with Comprehensive Koala Plan of Management; 
5) Impact on native vegetation and urban habitat for native fauna;  
6) Existing legislation sufficiently allows for the removal of dangerous trees while 

ensuring sufficient assessment is undertaken; 
7) Community is at risk of failing to comply with other legislation; and 
8) Concern that the draft amendment will cause an increase in arborist costs.  
 
As noted above, taking into account the direction and guidance provided currently 
within the DCP and Tree Technical Specifications it is considered that whilst there is 
some latitude to deal with the concerns raised by Councillors, this can be further 
improved by the amendments recommended to the Technical Specifications. Further 
community awareness around the process and rights to remove trees on private land 
is also recommended.   
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COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The development of the proposed amendments has been managed within the 
existing budget.  
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   Managed within existing budget.  
Reserve Funds No    
Section 94 No    
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Port Stephens Local Environmental Plan 2013 (LEP) 
 
The preservation of trees and vegetation on urban land within the LGA is provided for 
by the provisions of the LEP (c5.9). As outlined in this clause, Council may specify 
the species or kinds of trees or other vegetation to which the preservation 
requirements apply. The draft amendment proposes an additional approach to 
allowing for the removal of dangerous trees to what is already largely provided by the 
DCP.  
 
It is considered that the recommendation maintains the ability to achieve the intent of 
the LEP clause while also responding to concerns relating to personal safety and 
property risk. 
 
Environment Policy 
 
This Policy identifies Council's commitment to the principles of ecologically 
sustainable development, including the conservation of biological diversity and 
ecological integrity. The draft amendment proposed is inconsistent with Council's 
Environment Policy. 
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It is considered that the recommendation maintains the ability to achieve intended 
environmental objectives while also responding to concerns relating to personal 
safety and property risk. 
 
Comprehensive Koala Plan of Management  
 
The Port Stephens Comprehensive Koala Plan of Management (PSCKPoM) contains 
14 objectives, one of which is to "ensure that adequate detail is provided with 
Development Applications in order to assess, minimise and ameliorate likely impacts 
on koala habitat" (clause 1.1).   
 
The draft amendment potentially compromises the ability to "assess, minimise and 
ameliorate likely impacts on koala habitat" arising from the removal of koala feed 
trees in particular, and other tree species known to be used by koalas. 
 
The recommendation proposed reduces any potential risk to Koala management 
whilst also responding to concerns relating to personal safety and property risk. 
 
Legal advice  
 
Legal advice was sought on the draft amendment. The legal advice is generally 
unsupportive of the proposed amendment and considers that: 
 
1) Existing legislation adequately provides for dangerous trees to be removed in 

certain circumstances;  
2) The terminology "immediate" and "direct" threat are unclear;  
3) The moratorium is not a criterion that can be prescribed in a DCP under Clause 

5.9 of the Port Stephens Local Environmental Plan 2013; and 
4) While there may have been justification for the 'moratorium' in the clean up after 

the April 2015 storm event, over 18 months after the storms it seems unlikely 
that the 'immediate' or 'urgent' removal of vegetation is still necessary as a 
result of the storms.  

 
Risk 
 
Community  
 
The draft amendment continues to support the need for any Council pre-notification 
requirement to remove trees. This restricts opportunity for Council to provide advice 
on potential non-compliance with other environmental legislation for which Council is 
not the regulatory authority (such as the Native Vegetation Act 2003, The 
Environmental Protection and Biodiversity Act 1999 and the Threatened Species 
Conservation Act 1995) and therefore leaves the community potentially exposed 
should they inadvertently undertake works that are non-compliant with this legislation.  
 
The recommendation reinstates the need for pre-approval prior to tree removal, thus 
reducing the community’s risk of breaching other environmental legislation for which 
Council is not the regulatory authority. 
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Environmental 
 
The draft amendment increases environmental risk as it limits Councils’ ability to 
undertake an assessment to determine if the tree removal would have an impact on 
the conservation of biological diversity and ecological integrity. 
 
The recommendations improve alignment with Councils' Environmental Policy and 
Integrated Risk Management Policy in comparison to what was proposed, with 
environmental risk remaining a central element to the assessment criteria. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council and the 
community will be 
uncertain around legal 
applicability of 
amendments and of 
enforcement as a result 
of the proposed DCP 
amendment. 

High  Support the recommendation 
and improvements to the tree 
technical specifications. 

Yes 

There is a risk that land 
owners will not comply 
with other legislation 
when removing trees. 

Medium  Support the recommendation 
and improvements to the tree 
technical specifications. 

Yes 

There is a risk that trees 
will be inappropriately 
removed due to advice / 
guidance and 
assessment from Council 
not being sought. 

Medium  Support the recommendation 
and improvements to the tree 
technical specifications. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
These triple-bottom line implications have been discussed throughout this report.  
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no identified merger implications.  
  

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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CONSULTATION 
 
Internal 
 
Internal advice was sought from a range of staff within the Strategy and Environment 
Section in the development of the proposed recommendation. 
 
External 
 
The draft amendment was originally exhibited for a period of 28 days, from 
Wednesday, 19 October to Wednesday, 16 November 2016, with this period being 
extended by an additional week until 23 November 2016 in order to provide an 
additional opportunity for the community to lodge submissions.  
 
Notification was placed in 'The Port Stephens Examiner' and Port Stephens Council's 
website. The exhibition material was available for viewing at Port Stephens Council 
Administration Building, Tomaree Library and on Council's website under 'What's on 
Exhibition'. 
 
Twenty-four submissions were received during the exhibition period; however, this 
includes only eight unique submissions. A full summary and planning response in 
relation to each unique submission is provided in the table at (ATTACHMENT 2). 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations.  
3) Reject the recommendations.  
 
ATTACHMENTS 
 
1) Draft amendment to the Port Stephens Development Control Plan 2014 Chapter 

B1 - Tree Management.   
2) Port Stephens Council Tree Technical Specification (Sept 2014). (Provided 
under separate cover)   
3) Submissions Table.    
 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 6 FILE NO: 16/445768 
 RM8 REF NO: PSC2005-4386 
 
HUNTER ESTUARY COASTAL ZONE MANAGEMENT PLAN 
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Endorse the Hunter Estuary Coastal Zone Management Plan for submission to 

the Minister for Planning for certification under the Coastal Protection Act 1979. 
2) Note the agency submissions received during the public exhibition period. 
 
 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Chris Doohan 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

356 Councillor Paul Le Mottee 
Councillor Ken Jordan 
 
It was resolved that Council: 
 
1) Endorse the Hunter Estuary Coastal Zone Management Plan for 

submission to the Minister for Planning for certification under the 
Coastal Protection Act 1979. 

2) Note the agency submissions received during the public exhibition 
period. 

 
 
 
BACKGROUND 
 
The purpose of this report is to provide an overview of the agency comments 
received as part of the public exhibition period for the Draft Hunter Estuary Coastal 
Zone Management Plan. No community submissions were received.  
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Comments were received from Roads & Maritime Authority, Department of Primary 
Industries (incorporating Fisheries, Agriculture and Water), Department of Planning 
and Environment and the Environmental Protection Authority. Letters of support were 
received from Office of Environment and Heritage, Hunter Water and Local Land 
Services with no specific comments. Department of Industry – Lands could not 
provide comment within the specified timeframe. Their comments will be considered 
along with those of the Minister for Planning through the certification process. 
 
In response to agency comments a series of minor amendments were made. A 
summary of the responses and the associated amendments are enclosed in 
(ATTACHMENT 1). 
 
The 2016 DRAFT Hunter Estuary Coastal Zone Management Plan is a revision of the 
2009 version to improve its alignment with the provisions of Part 4A of the Coastal 
Protection Act 1979. It is proposed that the current Coastal Protection Act 1979 be 
replaced by a new Coastal Management Act 2016. If submitted for certification prior 
to the end of 2016 the Hunter Estuary Coastal Zone Management Plan will be 
assessed under the original guidelines of the Coastal Protection Act 1979 and if 
approved will enable councils to be eligible for implementation funding. 
 
The revision was undertaken by the Hunter Estuary Technical Working Party 
consisting of representatives from Local Land Services, National Parks & Wildlife 
Services, Hunter Water, Port of Newcastle, Office of Environment & Heritage, 
Newcastle City Council, Maitland City Council and Port Stephens Council. 
 
On 25 October 2016 Council resolved to endorsed the revised plan and place it on 
exhibition for a period of 28 days. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Environmental Sustainability. Develop and implement catchment and 

biodiversity programs. 
Continue to implement initiatives that 
reduce Council's greenhouse gas 
emissions. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The implementation of the management strategies contained within the plan relies 
heavily on an integrated approach by all the relevant key stakeholders. This will be 
facilitated through the ongoing work of the Hunter Estuary Technical Working Party. 
Council is represented at these meetings by the Natural Resource Coordinator. 
 
Some strategies/actions have identified Council as the lead agency and represent the 
direct responsibility of local government. The implementation of these projects will 
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follow the normal process of prioritisation within Council's work plans as per available 
funding and resources. 
 
Many actions will require additional funding from external sources prior to 
commencement. Certification of the plan will make council eligible to apply for state 
government coastal management funding. There is potential to contract agencies 
such as Local Land Services to manage implementation. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No   
Reserve Funds No   
Section 94 No   
External Grants Yes  Enables application for NSW 

Government funding. 
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Once certified as developed in accordance with the current Coastal Protection Act 
1979 it is taken to be a Coastal Management Program prepared and adopted under 
the new Coastal Management Act 2016. Once the new Act commences 
implementation of the plan by Council is undertaken via the Integrated Planning and 
Reporting framework. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that if not 
certified coastal 
management 
implementation funding 
from the NSW 
Government for actions 
contained within the plan 
will not be accessible by 
Port Stephens or partner 
Councils'. 

Medium Progress with endorsement 
pathway for the plan to be 
submitted for certification. 

 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The Hunter Estuary is one of the largest estuaries in NSW and arguably one of the 
most complex from a land use and administrative perspective covering three local 
government areas. The plan is a strategic and long term plan developed through a 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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specifically designed and legislated framework. It aims to provide guidance for 
achieving a sustainable estuary in the future while giving balanced consideration to 
the environmental, social and economic demands on the river system and its 
extensive catchment area. Without such documents leverage for external funding is 
not possible and councils are left with the bill. 
 
The extensive consultation undertake during its development ensures it is reflective 
of the values and desires of the community. 
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no identified merger implications. 
 
CONSULTATION 
 
The Draft plan was placed on public exhibition for a period of 28 days from 26 
October to 22 of November 2016. Notifications were placed in the Port Stephens 
Examiner and Newcastle Herald and copies of the draft plan made available on 
Councils website, Administration building and Tomaree Library. No community 
comments were received.  
 
Agency and council staff within Port Stephens, Newcastle and Maitland councils 
reviewed and provided comment on the 2009 plan to reflect the status of the 
management strategies, current planning context and the meet the provisions of 4 A 
of the Coastal Protection Act 1979.  
 
Extensive community consultation was undertaken through the development of the 
2009 version of the plan. 
 
Internal 
 
Relevant internal Council staff have reviewed and provided comment on the 
strategies and actions of the plan. 
 
External 
 
Representatives from the Hunter Estuary Working Party and each council met on the 
27 September 2016 to collectively review the plan from a regional context. 
 
Notification of the plans exhibition with an invitation to comment was provided to the 
following agencies; Department of Primary Industries – Water, Department of Primary 
Industries – Fisheries, Department of Primary Industries – Agriculture, Department of 
Industry – Lands, Roads & Maritime Services, Department of Planning & 
Environment, NSW Environment Protection Authority, National Parks & Wildlife 
Service, Hunter Local Land Services, Office of Environment & Heritage and Hunter 
Water. Responses were received from all agencies apart from National Parks & 
Wildlife Service and Department of Industry – Lands. 
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OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Agency Responses.    
 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
1) Draft Hunter Estuary Coastal Zone Management Plan 2016. 
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Councillor Paul Le Mottee left the meeting at 06:20pm prior to Item 7 in Committee of 
the Whole. 
 
Councillor Paul Le Mottee left the meeting at 07:11pm prior to Item 7 in Open 
Council. 
 
ITEM NO. 7 FILE NO: 16/456314 
 RM8 REF NO: PSC2013-03818 
 
MEDOWIE PLANNING STRATEGY & TOWN CENTRE MASTER PLAN 
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Receive and note the submissions and comments received during public 

exhibition of the draft revised Medowie Planning Strategy and draft Medowie 
Town Centre Master Plan (ATTACHMENT 1). 

2) Adopt the final Medowie Planning Strategy (ATTACHMENT 2), which includes 
the Town Centre Master Plan (ATTACHMENT 3). 

3) Seek endorsement of the final Medowie Strategy, which includes the Town 
Centre Master Plan from the NSW Department of Planning and Environment.  

 
 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor Chris Doohan 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, John Morello and John Nell. 
 
Those against the Motion: Cr Steve Tucker. 
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ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

357 Mayor Bruce MacKenzie 
Councillor John Morello 
 
It was resolved that Council: 
 
1) Receive and note the submissions and comments received during 

public exhibition of the draft revised Medowie Planning Strategy and 
draft Medowie Town Centre Master Plan (ATTACHMENT 1). 

2) Adopt the final Medowie Planning Strategy (ATTACHMENT 2), 
which includes the Town Centre Master Plan (ATTACHMENT 3). 

3) Seek endorsement of the final Medowie Strategy, which includes the 
Town Centre Master Plan from the NSW Department of Planning 
and Environment.  

 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, John Morello and John Nell. 
 
Those against the Motion: Cr Steve Tucker. 
 
BACKGROUND 
 
The purpose of this report is to consider submissions received during the public 
exhibition of the draft Medowie Planning Strategy and draft Medowie Town Centre 
Master Plan and to recommend their adoption. 
 
Public Exhibition 
 
The draft revised strategy and town centre master plan were exhibited from 18 
February to 21 April 2016. Seventeen submissions (non-government authority) were 
received in writing or email. Seventy-seven Comments were received using 
interactive online mapping. A submission summary including response to issues and 
comments is provided at (ATTACHMENT 1). 
 
The main community issues and objections are summarised below: 
 
• Objection to high density residential in the town centre (attached townhouses 

and laneways). In response this concept has been removed and replaced with 
'small lot residential (min. 300m2) detached single dwellings, villas and dual 
occupancies'. 
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• Infrastructure (need for a high school; provision of quality open space; support 
for a community club; support for new public toilets; concern about proximity of 
the town square near the pub). In response locations for schools have been 
retained for future provision by the relevant service providers. A town square 
(including new public toilets) is proposed and the Ferodale Park Sports 
Complex is included. The location of the town square near the hotel is retained 
because of its central location and opportunity to take advantage of 
redevelopment under the town centre master plan. The future detailed design of 
the town square will be carefully considered and subject to further community 
consultation. 

 
Some submissions relate directly to proposed land uses for a specific property. 
These are addressed in the attached submission summary. 
 
The main government agency objections related to impact on biodiversity (NSW 
Office of Environment and Heritage) and objection to additional development directly 
adjacent to the Grahamstown Dam (Hunter Water Corporation). In response the area 
of affected vegetation is reduced and development directly adjacent to Grahamstown 
Dam has been removed.  
 
Medowie Planning Strategy 
 
The final strategy is at (ATTACHMENT 2). Its purpose is to guide future land use and 
infrastructure planning. Main features include: 
 
• A simplified land use structure and planning precinct approach; 
• 2,400 new dwellings in priority and long-term residential release areas; 
• Inclusion of the Ferodale Park Sports Complex as a key community and 

recreation facility; 
• Consolidation of commercial zoning limited to the town centre to ensure it 

remains the focus for commercial and community activity;  
• Site-specific commercial uses at other existing locations to cater for existing 

uses and attractions along main transport routes; 
• Additional emphasis on rural residential development at Abundance Road, 

Fairlands Road and Lisadell Road; 
• Additional emphasis on the need to improve or maintain drinking water quality 

within the Grahamstown Dam Drinking Water Catchment including exclusion of 
development on land that drains directly to Grahamstown Dam; 

• Relocation of the proposed town lake to the western side of Campvale Drain; 
• Facilitating a library facility within the town centre; 
• Identification of key traffic and transport infrastructure upgrades including road  

and intersection upgrades and shared paths; 
• Additional avoidance of impacts on vegetation. 
 
The final strategy will replace the existing strategy adopted by Council in 2009.  
  



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 137 

 
Medowie Town Centre Master Plan 
 
The final town centre master plan is at (ATTACHMENT 3). Its purpose is to guide 
future land use and infrastructure planning in higher detail within the town centre. 
Main features include:  
 
• Commercial uses with frontage to and generally bound by Medowie Road, 

Ferodale Road, Peppertree Road and Muir Street; 
• Provision for small lot residential development (min. 300m2) - detached single 

dwellings, villas and dual occupancies; 
• A town square (including new public toilets);  
• Ferodale Park Sports Complex;  
• A town lake on the western side of Campvale Drain;  
• Extension to the road network;  
• A shared-path network connecting to main community facilities.  
 
The town centre master plan is incorporated within the strategy. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes To be 
determined 

Funding will be required for 
future detailed planning for 
provision of local infrastructure 
(community and recreation 
facilities; drainage; traffic and 
transport).  

Reserve Funds No   
Section 94 Yes  Future development will be 

subject to local infrastructure 
contributions in accordance with 
the Port Stephens Development 
Contributions Plan 2007. 

External Grants No   
Other No   
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
Hunter Regional Plan 
 
The Hunter Regional Plan was released in October 2016 and is a 20 year blueprint 
for the future of the Hunter. Medowie is identified as a centre of local significance. 
Implementing the strategy aligns with the applicable goals, direction and actions as 
outlined in the policy context section of the Hunter Regional Plan.  
 
It is a recommendation of this report to seek endorsement of the strategy and town 
centre master plan from the NSW Department of Planning and Environment.    
 
Port Stephens Planning Strategy 
 
The Port Stephens Planning Strategy provides the current framework for future 
growth in the Local Government Area. It identifies Medowie as a priority potential 
future residential area with an estimated 2,400 potential residential dwellings. The 
strategy aligns with this estimate. 
 
Port Stephens Development Control Plan 2014  
 
Site-specific development control plan chapters are to be required for planning 
precincts and are required to address detailed subdivision development matters. 
 
Port Stephens Local Environmental Plan 2013 
 
Land use changes envisioned by the recommended strategy will be facilitated by 
amendments to the Port Stephens Local Environmental Plan 2013 through the 
planning proposal (rezoning) process. A key aspect of the strategy is for planning 
proposals to be prepared on a precinct basis for efficient administration of 
amendments and to facilitate the coordination of development. 
 
It encourages groups of landowners to share resources by lodging a combined 
planning proposal to rezone land. It also seeks to achieve improved design outcomes 
and increases the likelihood that a planning proposal will be supported by the 
Department of Planning and Environment.    
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that the 
strategy does not resolve 
the concerns of 
government agencies. 

Medium Adopt the strategy and seek 
endorsement from the NSW 
Department of Planning and 
Environment. 

Yes 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

There is a risk that future 
development is not 
supported by adequate 
infrastructure. 

Medium Prepare new and update 
existing infrastructure plans 
to align with the strategy and 
master plan.   

Yes 

There is a risk that water 
quality can be affected 
by development within 
the drinking water 
catchment. 

Medium Exclude land draining directly 
to Grahamstown Dam.  
Undertake drainage strategy 
in liaison with Hunter Water 
Corporation. 
Require planning proposals 
to demonstrate neutral or 
beneficial effect on water 
quality. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Adopting the recommended strategy has broad positive social, economic and 
environmental implications. It ensures that strategic land use planning for Medowie 
continues to facilitate the delivery of land for housing and identifies and facilitates 
community infrastructure planning to accommodate growth. The strategy has 
additional avoidance of impacts on vegetation to better align with environmental 
policy and legislation to assist the rezoning and development phases. 
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no merger implications.  
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Strategy and 
Environment Section. 
 
The objective of the consultation was to obtain community feedback on the draft 
Medowie Planning Strategy and draft Medowie Town Centre Master Plan. 
 
Internal 
 
Internal consultation was undertaken during the preparation of the draft Strategy prior 
to exhibition and included a Technical Group.  
 
Internal consultation will be ongoing as part of the 'implementation phase' and in 
accordance with the Implementation Plan within the Strategy. This includes 
establishment of an Implementation Panel involving the various sections of Council 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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on an 'as needed' basis. Accompanying review or preparation of detailed technical 
reports will be undertaken in consultation with the relevant Council sections. 
 
External 
 
Public exhibition of the revised draft strategy and draft town centre master plan was 
undertaken from 18 February to 21 April 2016. Three drop-in sessions were held at 
the Medowie Community Centre. Staff additionally attended a forum organised by the 
Medowie Progress Association.  
 
Exhibition material was made available on Council's website, at the Medowie 
Community Centre and the Raymond Terrace Administration Building. Exhibition also 
included interactive online mapping. Landowners within the town centre were directly 
notified.  
 
The key issues raised are discussed previously in this report and a submission 
summary including response to issues is at (ATTACHMENT 1). 
 
The review of the 2009 strategy was completed in consultation with the Medowie 
Strategy Review Consultative Panel established by Council under its resolution of 27 
August 2013. The Panel met on five occasions prior to public exhibition.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Submission Summary. (Provided under separate cover)   
2) Medowie Planning Strategy. (Provided under separate cover)   
3) Medowie Town Centre Master Plan.    
 
 
COUNCILLORS ROOM 
 
1) Submission Folder. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 8 FILE NO: 16/460654 
 RM8 REF NO: PSC2015-00487 
 
DRAFT PORT STEPHENS RURAL RESIDENTIAL POLICY 
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Receive and note the submissions received during the public exhibition of the 

draft Port Stephens Rural Residential Strategy (ATTACHMENT 1); 
2) Endorse the draft Port Stephens Rural Residential Policy (ATTACHMENT 2) to 

provide a guidance framework for the assessment of planning proposals 
seeking rural residential development in the short to medium term; 

3) Place the, draft Port Stephens Rural Residential Policy on public exhibition for a 
period of 28 days and should no submissions be received, the policy be 
adopted, without a further report to Council. 

4) Endorse the need to provide a more integrated approach by identifying the key 
locations for rural residential development in the upcoming review of the Port 
Stephens Planning Strategy. 

 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Ken Jordan 
Mayor Bruce MacKenzie 
 
That Council: 
 
1) Receive and note the submissions received during the public 

exhibition of the draft Port Stephens Rural Residential Strategy 
(ATTACHMENT 1); 

2) Endorse the draft Port Stephens Rural Residential Policy 
(ATTACHMENT 2) to provide a guidance framework for the 
assessment of planning proposals seeking rural residential 
development in the short to medium term; 

3) Place the, draft Port Stephens Rural Residential Policy on public 
exhibition for a period of 42 days and should no submissions be 
received, the policy be adopted, without a further report to Council. 

4) Endorse the need to provide a more integrated approach by 
 identifying the key locations for rural residential development in the 
 upcoming review of the Port Stephens Planning Strategy. 
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The motion was put and carried. 
 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
AMENDMENT 

 Councillor Geoff Dingle 
Councillor John Nell 
 
That item 8 be deferred to allow for Council and the community to be 
provided with a copy of the draft Port Stephens Rural Residential 
Strategy. 
 

 
The amendment was put and lost. 
 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

358 Mayor Bruce MacKenzie 
Councillor John Morello 
 
It was resolved that Council: 
 
1) Receive and note the submissions received during the public 

exhibition of the draft Port Stephens Rural Residential Strategy 
(ATTACHMENT 1); 

2) Endorse the draft Port Stephens Rural Residential Policy 
(ATTACHMENT 2) to provide a guidance framework for the 
assessment of planning proposals seeking rural residential 
development in the short to medium term; 

3) Place the, draft Port Stephens Rural Residential Policy on public 
exhibition for a period of 42 days and should no submissions be 
received, the policy be adopted, without a further report to Council. 

4) Endorse the need to provide a more integrated approach by 
identifying the key locations for rural residential development in the 
upcoming review of the Port Stephens Planning Strategy. 

 
 
 
BACKGROUND 
 
The purpose of this report is to outline submissions received during public exhibition 
of the draft Port Stephens Rural Residential Strategy (the draft strategy) and to 
endorse the draft Port Stephens Rural Residential Policy to guide the consideration 
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and assessment of planning proposals for rural residential development in the Port 
Stephens local government area (LGA).  
 
In June 2014, Council resolved to prepare a draft Rural Residential Strategy which 
aimed to provide a framework for which Council can assess the appropriateness of 
future rural residential planning proposals.   
 
The draft strategy was subsequently placed on public exhibition and a total of 29 
submissions were received. A summary and planning response to these submissions 
is provided as (ATTACHMENT 1). Key issues are now discussed. 
 
Key Issues 
 
Locational Criteria 
 
Due to the draft Strategy considering the whole of the LGA, detailed investigations of 
constraints for each lot was not possible. As a result the 'Exclusionary Criteria' was 
developed and was limited to key exclusions that could be easily mapped, while other 
constraints that required more detailed site investigations and impacts could be 
potentially mitigated were defined as 'Management Criteria'.  
 
As a result, a number of submissions from residents as well as State Agencies 
considered the draft Strategy as too high level and lacking in detail.    
 
It was also recommended that the criteria be refined to give greater upfront 
consideration to the importance of conserving prime agricultural and the need for 
improved buffers to avoid land-use conflict issues associated with residential 
development being located in close proximity to agriculture and conserving areas of 
high environmental value.  
 
Small Lot Subdivisions 
 
To facilitate coordinated development the draft strategy was intended to apply to 
proposals or locations creating ten or more lots. Despite this, a number of 
submissions were received from owners requesting subdivision of less than 10 lots.   
 
Due to the highly fragmented subdivision pattern of the Local Government Area 
(LGA), the submissions argue that their site and surrounding lands are no longer 
used for rural purposes and is below the existing minimum subdivision lot size. 
 
Prior to the introduction of the Port Stephens Local Environmental Plan 2013 (LEP), 
subdivision of rural lots for dwelling houses was permitted under a concessional lot 
provision. In many instances, the provision resulted in the unplanned creation of rural 
residential lots and resulted in a range of unintended impacts (e.g. fragmentation of 
rural land, land use conflicts and increased demand for infrastructure and services in 
remote areas). As a result this provision was removed from LEPs.   
 



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 145 

Consistent with this approach, the purpose of the Rural Residential Strategy was not 
to allow for additional subdivision and minor amendments to lots sizes but rather to 
provide for a more coordinated approach to the consideration of rezoning additional 
R5 – Large Lot Residential in the LGA. 
 
Recommendations 
 
It is acknowledged that the strategy was high level due to the need for it to consider 
the entire LGA. This was necessary for the initial assessment of issues. It is 
considered that the long term planning around rural villages including appropriate 
zonings and lot sizes should be undertaken as part of the review of the Port 
Stephens Planning Strategy, which is scheduled to be undertaken in 2017.  
 
In response, for clarity the Draft Rural Residential Strategy has been revised into a 
draft Rural Residential Policy and Assessment Criteria (ATTACHMENT 2).  
 
The policy and assessment criteria provides a framework for which Council can 
assess the appropriateness of rural residential development proposals in the interim 
whilst undertaking further work as part of the Port Stephens Planning Strategy 
review. 
 
The policy outlines Council’s appetite for rural residential land use generally, whilst 
the assessment criteria endeavours to provide greater clarity around areas that may 
be appropriate for this type of land use. 
 
The assessment criteria takes into consideration submissions received during public 
exhibition. In response, key changes to the assessment criteria from the Draft Rural 
Residential Strategy Locational Criteria include: 
 
 Removing the requirement for a proposal to create a minimum of 10 lots; 
 Development is required to be within 800m of existing R5 – Large Lot 

Residential zone; 
 Development is required to be a minimum of 800m from existing R2 – Low 

Density Residential and RU5 – Rural Village;  
 Development is required to be a minimum 1km buffer from existing agricultural 

industry (eg poultry farms) measured from the property boundary to the 
neighbouring property boundary. Development proposed within the 1km buffer 
is required to provide expert reports to obtain appropriate setbacks.  

 
Mapping has not been included as part of the Policy as all constraints requiring 
consideration cannot not be mapped and require more detailed site investigations. 
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COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no foreseen financial or resource implications as a result of the 
recommendation proposed in this report. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
There are no foreseen legal, policy or significant risk implications as a result of the 
recommendations outlined within this report. 
 
Hunter Regional Plan 2036 
 
The Hunter Regional Plan (HRP) was released on 14 October 2016 and is a 20-year 
blueprint for the future of the Hunter. 
 
The HRP states that the State Government will provide guidance in local land use 
strategies for expanding rural villages and rural residential development so that such 
development will: 
 
 not impact on strategic or important agricultural land, energy, mineral or 

extractive resource viability or biodiversity values; 
 not impact on drinking water catchments; 
 not result in greater natural hazard risk; 
 occur on land that is unlikely to be needed for urban development; 
 contribute to the conservation of important biodiversity values or the 

establishment of important corridor linkages;  
 facilitate expansion of existing and new tourism development activities in 

agricultural or resource lands and related industries across the region. 
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The draft Rural Residential Policy has been prepared in accordance with the Hunter 
Regional Plan. Correspondence from the Department of Planning and Environment 
received by Council on 30 November 2016 encourages Council to progress strategic 
planning work including the interim Locational Criteria proposed (ATTACHMENT 3). 
They consider the Criteria as an early step in the process towards endorsement for a 
future rural Residential Strategy. Taking into account this advice from the 
Department, it is considered the same outcome could be achieved during the review 
of the Port Stephens Strategy proposed to occur in 2017-18. 
 
State Environmental Planning Policy (Rural Lands) 2008 
 
The State Environmental Planning Policy (Rural Lands) 2008 acknowledges the 
importance of rural land and provides rural subdivision principles to minimise rural 
land fragmentation and rural land use conflicts. Council is required to consider 
changes in minimum lot sizes under local environmental plans in accordance with the 
Rural Planning Principles and the Rural Subdivision Principles. 
 
Any future planning proposal will be required to be consistent with these principles.  
 
Port Stephens Planning Strategy 2011 
 
The Port Stephens Planning Strategy 2011 (PSPS) provides the current framework 
for future growth in the LGA. It also identifies the 'need to ensure that prime 
agricultural land and important rural landscapes are protected from undesirable 
development.' 
 
The PSPS highlights that the LGA is highly constrained for residential development 
due to environmental factors, flooding and aircraft noise. It is important that any areas 
with urban potential such as Wallalong, be protected from premature development 
which may affect that land’s urban development in the medium to long term.  
 
As a result, areas identified as future urban growth areas identified in the PSPS and 
key rural land have been excluded from potential rural residential development 
locations in accordance with the locational criteria.  
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that the 
policy will not be adopted 
by Council resulting in 
Council having no policy 
framework to consider 
future rural residential 
planning proposals. 
 

Low The policy has been 
developed following 
feedback received during 
public consultation and state 
agency advice.  

Yes 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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There is a risk that future 
rural residential planning 
proposals will not be 
supported by the State 
Government. 

Medium The policy is prepared in 
accordance with the Hunter 
Regional Plan.  
 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Rural residential development is a valuable form of development and contributes to 
the diversity and choice of housing in the Port Stephens LGA. It does however 
require special considerations as it can have environmental, social and economic 
costs that are significantly higher than those of standard residential development. 
 
This revised Rural Residential Policy and Assessment Criteria aims to address 
social, economic and environmental issues raised during exhibition and 
acknowledges that rural land is a finite resource and aims to ensure all social, 
environmental and economic factors are considered for any future rezoning 
proposals. 
 
MERGER PROPOSAL IMPLICATIONS 
 
Any future planning proposal for rural residential development will be required to 
undertake an assessment under gateway which is independent of any potential 
merger.  
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Strategy and 
Environment Section. 
 
Internal 
 
Internal consultation was undertaken during the preparation of the draft Strategy prior 
to exhibition as part of the preparation of the draft Rural Residential Policy post 
exhibition. 
 
External 
 
The draft strategy was on public exhibition from Thursday 27 August to Thursday 8 
October 2015. Exhibition material was available for viewing at the: 
 
 Port Stephens Council Administration Building; 
 Tomaree Library; 
 Councils Website. 
 
Council also held drop in information sessions open to the public at the following 
locations throughout the exhibition period. Opportunity was also available to the 
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public to participate in a round table discussion with Council staff to discuss the draft 
Strategy in detail.  
 
During exhibition a number of submissions from the community, key stakeholder 
groups and government agencies were received as summarised in (ATTACHMENT 
1). 
 
In accordance with local government legislation the draft Rural Residential Policy will 
go on public exhibition for 28 days.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Summary of Submissions.   
2) Draft Rural Residential Policy.   
3) Correspondence from Department of Planning and Environment.    
 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 9 FILE NO: 16/460364 
 RM8 REF NO: PSC2012-00629 
 
PORT STEPHENS COUNCIL SUBMISSION TO THE DISCUSSION PAPER - 
SPECIAL INFRASTRUCTURE CONTRIBUTION PLAN 
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Endorse the submission to the State Governments Discussion Paper – Special 

Infrastructure Contribution Plan (ATTACHMENT 1) and forward to the 
Department of Planning and Environment. 

 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor John Nell 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

359 Mayor Bruce MacKenzie 
Councillor John Morello 
 
It was resolved that Council endorse the submission to the State 
Governments Discussion Paper – Special Infrastructure Contribution Plan 
(ATTACHMENT 1) and forward to the Department of Planning and 
Environment. 
 

 
 
BACKGROUND 
 
The purpose of this report is to provide Council with an overview of the NSW 
Governments Discussion Paper – Special Infrastructure Contribution Plan and seek 
Council endorsement of the Port Stephens Council's submission. 
 
The NSW Department of Planning and Environment (DP&E) is proposing a new 
Hunter Special Infrastructure Contribution Plan (SIC) to help deliver the Hunter 
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Regional Plan 2036. It will replace the draft 2011 Lower Hunter Special Infrastructure 
Contribution Plan.  
 
The proposed SIC aims to define a fair and appropriate financial contribution that 
new development would make towards the cost of infrastructure. 
 
Initial feedback on the cost-sharing approach, the scope of infrastructure that could 
be included, and the implementation of the SIC is currently being sought.  
 
It is anticipated that a draft Hunter Special Infrastructure Contribution Plan will be 
released for public consultation in early 2017.  
 
Key issues raised in this submission include: 
 
• lack of clarity around the delivery of the plan including a governance framework; 
• concern over the short consultation timeframes proposed; 
• the need to consider a wider range of infrastructure categories, such as open 

space and environmental conservation; 
• limited detail on key components of the Plan including how infrastructure costs 

are apportioned, the types of development suitable for contributions, or the 
proposed contribution rates;  

• key infrastructure requirements for the Port Stephens Local Government Area 
(LGA) considered appropriate for inclusion in the Plan. 

 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no foreseen financial or resource implications as a result of the 
recommendation proposed in this report. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  Review of the draft plans has 
been carried out through 
Council's existing resources. 

Reserve Funds No   
Section 94 No   
External Grants No   



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 170 

Other No   
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
There are no foreseen legal, policy or significant risk implications as a result of the 
recommendations outlined within this report.  
 
Hunter Regional Plan 2036 
 
The Hunter Regional Plan (HRP) is a 20 year blueprint for the future of the Hunter.  
 
The Government has committed to preparing a Hunter Region Special Infrastructure 
Contributions Plan that outlines a schedule of infrastructure projects to provide 
funding to growth areas for regional infrastructure for the transport, health, education 
and justice sectors, as well as for open spaces. 
 
Port Stephens Section 94 Plan 
 
Council is able to collect contributions for the provision of local infrastructure and 
facilities under Environmental Planning and Assessment Act 1979 (s94) (NSW). This 
generally occurs through the development assessment process whereby Council can 
place conditions on certain types of development. 
 
Section 94 contributions enable Councils to seek funds from developers towards the 
provision, extension or augmentation of public amenities and services. It is an 
essential service to ensure adequate provision of infrastructure to serve the needs of 
our growing population. 
 
The Hunter Special Infrastructure Contributions Plan will be an additional levy to 
contribute to the provision of state infrastructure and will apply in addition to local 
contributions. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council will not endorse 
the submission resulting 
in Council missing the 
deadline to submit 
feedback on the draft 
plans. 

Low Councillors are encouraged 
to provide comment on the 
draft submission prior to it 
being finalised.  

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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The HRP acknowledges that infrastructure investment across the Hunter will be 
essential to underpin this prosperity, and to deliver new jobs, housing, and services 
such as new schools, roads, health and emergency services. 
 
Some new infrastructure will be required as a result of development activity 
associated with new land releases, subdivisions and new industrial and commercial 
facilities. The Government believes that development of this type should make a 
contribution towards the cost of this infrastructure. 
 
Local infrastructure such as local roads, parks and recreational facilities will continue 
to be funded through Councils Local Contributions Plan.  
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no identified merger implications. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Strategy and 
Environment Section. 
 
Internal 
 
Key staff were invited to provide feedback on the proposed submission. Further 
consultation will be carried out as part of the formal exhibition of the proposed draft 
Hunter Special Infrastructure Contribution Plan. 
 
External 
 
Due to the short consultation period provided, consultation with Councillors was not 
possible, however Councillors are encouraged to review the draft submission and 
make comment prior to the submission being finalised.   
 
Further consultation will be undertaken as required as part of the formal exhibition of 
the proposed draft Hunter Special Infrastructure Contribution Plan once released.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Port Stephens Council Submission.    
 
 
COUNCILLORS ROOM 
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Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 10 FILE NO: 16/461872 
 RM8 REF NO: PSC2007-1204 
 
DISCUSSION PAPER - PROGRESS OF THE NELSON BAY TOWN CENTRE AND 
FORESHORE STRATEGY 
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Endorse the Discussion Paper – Progress of the Nelson Bay Town Centre & 

Foreshore Strategy (ATTACHMENT 1). 
2) Place the Paper on public exhibition for a minimum period of 28 days. 
3) Following exhibition, report the matter back to Council for their consideration of 

submissions. This may include draft amendments to: 
a) Nelson Bay Town Centre & Foreshore Strategy 2012. 
b) Port Stephens Local Environmental Plan 2013 (LEP). 
c) Port Stephens Development Control Plan 2014 (DCP). 
d) Port Stephens Development Contributions Plan. 
 
 
Councillor Paul Le Mottee returned to the meeting at 06:48pm during debate, in 
Committee of the Whole. 
 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor John Morello 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and 
Steve Tucker. 
 
Those against the Motion: Nil. 
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ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

360 Mayor Bruce MacKenzie 
Councillor John Morello 
 
It was resolved that Council: 
 
1) Endorse the Discussion Paper – Progress of the Nelson Bay Town 

Centre & Foreshore Strategy (ATTACHMENT 1). 
2) Place the Paper on public exhibition for a minimum period of 28 

days. 
3) Following exhibition, report the matter back to Council for their 

consideration of submissions. This may include draft amendments 
to: 

a) Nelson Bay Town Centre & Foreshore Strategy 2012. 
b) Port Stephens Local Environmental Plan 2013 (LEP). 
c) Port Stephens Development Control Plan 2014 (DCP). 
d) Port Stephens Development Contributions Plan. 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and 
Steve Tucker. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to recommend that Council place the Discussion Paper 
– Progress of the Nelson Bay Town Centre & Foreshore Strategy (the Paper) 
(ATTACHMENT 1) on public exhibition for 28 days (February to March 2017). 
 
This public exhibition period will seek to facilitate discussion about the ways in which 
the existing Nelson Bay Town Centre & Foreshore Strategy (the Strategy) can be 
improved in order to progress the Strategy objective, being, 'to guide Nelson Bay 
towards becoming more attractive to tourists, the business community and residents'. 
 
This paper is the product of a review of the existing Strategy, which has come about 
from the recognition that limited private investment has occurred within the Nelson 
Bay Town Centre and Foreshore over the past ten years. This is despite this period 
being one of significant growth for the housing industry. 
 



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 181 

The paper groups discussion into six key themes and subsequently proposes 20 
ideas for an approved Strategy, being: 
 
No Theme Idea 
1 Design 

Excellence 
An Independent External Urban Design Panel. 

2 LEP Clause for Activated Street Frontages. 
3 LEP Clause for Appropriate Vertical to Horizontal 

Proportions. 
4 Education Program on Urban Design. 
5 Support for Awards that recognise Design Excellence. 
6 Building 

Heights 
Building Heights are Informed by All Variables. 

7 Development of Council Guidelines for the use of Clause 4.6 
8 Expansion of the Strategy Boundary to include ridgelines. 
9 Development 

Incentives 
Implementing the intent of previous incentive clauses. 

10 Public goods are provided by those who use it. 
11 LEP and DCP Requirements encourage design excellence. 
12 Public Domain Development of a Streetscape Design Guide. 
13 Detail provided to public domain works, costing and 

priorities. 
14 Revise s94 Development Contributions Plan for Catchment. 
15 Preparation of a Signage Strategy and Implementation of 

Actions. 
16 
 

Transport and 
Parking 

Identification of future satellite parking locations. 

17 Explore user-pays approaches to the provision of parking. 
18 Encourage private enterprise to provide parking on Council 

land. 
19 Implementation Re-wording existing actions to be Specific, Measurable, 

Accurate, Realistic and Time-Based (SMART). 
20 Implementation Panel that reports quarterly on progress. 

 
The key issues for discussion relate to whether current planning controls impact on 
the capacity/feasibility of construction within the Nelson Bay Town Centre and 
Foreshore. In particular, what controls would be appropriate to facilitate growth and 
the broader objectives of the Strategy. The three main planning tools that have been 
identified to assist in achieving these broader objectives include building height, car 
parking and development incentives.  
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Building Height 
 
An independent feasibility appraisal was undertaken to inform this Paper and 
concluded that the existing height limits are not currently allowing for feasible 
development to take place. This is believed to be an attributing factor as to why there 
has been no substantial redevelopment in the town centre since 2006.  
 
The Appraisal was subsequently subject to a third party review to confirm these 
conclusions. This review confirmed that the height limit would need to be increased to 
a minimum of 28 metres (8 storeys) to allow a developer to achieve a notional 20% 
profit margin in the current property market. This represents a 3.5 metre (1 storey) 
increase of the heights adopted in the current Strategy, but a 13 metre (3-4 storeys) 
increase over the current LEP limits.  
 
Currently building height limits for the town centre is 15 metres (4.5 storeys) under 
the LEP. 
 
The paper discusses implementing the maximum building heights adopted in the 
2012 Nelson Bay Strategy by amending the LEP. The 2012 Strategy proposes 
heights between 17.5 metres (5 storeys) and 24.5 metres (7 storeys) for the town 
centre and Landmark/Bowling Club area respectively. The 2012 Strategy supports an 
additional 7 metres (2 storeys) on top of those heights proposed for buildings which 
display design excellence.  
 
Based on the feasibility work undertaken, heights to 28 metres (8 storeys) could 
greatly improve the feasibility of development to occur in the current market.  
 
However, by keeping in line with the 2012 Strategy it is considered the additional 
height can be accommodated while also achieving other strategy objectives relating 
to maintaining desired community character, human scale, limiting over-shadowing 
and protecting prevailing winds. 
 
It is proposed that the 2012 Strategy height limits be legally included as development 
standards via amendment to the LEP. Within the town centre, this could mean a 
height of building limit of 24.5 metres (7 storeys) and through the use of (Clause 4.6) 
this height limit could be slightly varied in order to allow feasible development to 
occur. The variation would be subject to further rigour through the development of 
Clause 4.6 Guidelines for Port Stephens Council.  
 
It is anticipated that development applications which meet Clause 4.6 Guidelines 
could result in heights in the order of 35m (10 storeys) within some precincts of the 
Nelson Bay town centre.  
 
Car Parking 
 
The paper references the GHD 'Transport and Parking Study' undertaken in 2012 
which indicates existing public car parking stations are underutilised. This includes 
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the Donald Street car park which according to the study was operating at 76% 
utilisation during peak periods prior to its closure.* 
 
It also identifies that in accordance with the feasibility work undertaken, any potential 
to replace the car parking spaces above ground would dramatically impact on the 
feasibility of any development. According to the feasibility work undertaken, the cost 
of an above ground car parking space is estimated to be $25,000. Therefore the cost 
of replacing the 203 car parking spaces provided by the Donald Street carpark is 
estimated to be $5.08M. 
 
The paper suggests that short-term capacity can be provided through a range of 
means, including increased use of time-limited parking controls and long-term 
capacity being funded through the introduction of time limited parking. The paper 
discusses how any suggestion to provide public parking through general Council 
revenue is considered unequitable as the vast majority of the Local Government Area 
would be funding infrastructure that they would likely never use.  
 
A multi-storey car park within a town centre could be a poor urban design outcome as 
it has the potential to present a poor relationship to the street, with blank walls 
fronting the town centre. In addition the 2-4 levels of car parking that will be required 
will mean that adjoining residential buildings will potentially experience the noise and 
visual impacts of car parking at the same level as their living areas. The preferred 
options are for parking to be provided through future locations adjacent to the Town 
Centre, which could be more feasible and result in an improved urban design 
outcome for the desired pedestrian nature of the town centre.  
 
*: This utilisation figure was calculated during the 'Tastes at the Bay' Festival, which 
occurs in November and would typically attract a high volume of day visitors and 
tourists. It was considered to be reasonable of the peak summer tourism periods.  
 
Development Contributions (S94) 
 
A high quality, attractive, easy to navigate and pedestrian friendly environment is 
sought for the Town Centre. However, achieving and sustaining this to a standard 
suitable for a regionally significant tourist centre is costly and requires a high level of 
commitment.  
 
The paper identifies gaps in the public domain (streetscape and other public access 
with the Town Centre), such as missing/inconsistent pathways. The paper seeks to 
improve public domain by amending and expanding the existing locality based 
contribution for the Nelson Bay Catchment.  
 
The paper proposes an additional contribution of $4,000 on top of the existing LGA 
contribution of $13,788 per dwelling. It is proposed that this combined contribution of 
$17,788 will no longer just apply to the Nelson Bay Town Centre, but the wider 
Tomaree Peninsula (ATTACHMENT 1 - FIGURE 13) in recognition of the Town 
Centre being a centre for economic and cultural activity for the community. Based on 
historical development this will raise an estimated $124,000 per annum.  
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This locality based contribution would be used to fund the public domain works 
identified within the existing strategy, such as the Apex Park Upgrade, Vehicular 
Way-Finding Signage and implementation of the Council Pathways Strategy. This is 
considered to be a significant improvement on the existing contribution that seeks 
only to derive funds from new commercial development, despite the majority of new 
commercial development being at Salamander Bay. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no foreseen financial or resource implications which result from this 
recommendation. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No    
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The production of a Discussion Paper sits outside of any legislated planning process. 
Rather, it is a Paper about a range of possible ideas to inform future draft 
amendments. It serves as a pre-cursor for any future subsequent process under the 
Environmental Planning & Assessment Act 1979. Potential risks are now discussed. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that the 
development of a 
discussion paper is a 
pro-longed approach to 
achieving change within 
Nelson Bay. The issues 

Low. The discussion paper 
approach seeks to 
demonstrate that Council has 
taken a well-considered 
approach to any possible 
changes that may result (eg 

Yes. 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

faced on-the-ground, 
such as development 
applications and parking 
problems are taking 
place now. The paper is 
the first step in a 
significant but required 
change process. 

development contributions). 
It has been tailored to 
increase the likelihood that it 
receives NSW Government 
endorsement and in turn 
provide certainty to any 
future planning proposal. 

There is a risk that the 
revised building height 
limit does not allow 
feasible development to 
occur. 

Low. The building height limit has 
been informed by an 
independent feasibility 
appraisal, which has been 
the subject of a third-party 
review. When combined with 
the increased guidance for 
the use of LEP (c4.6), it 
allows feasible development 
to occur within a current 
property market. 

Yes. 

Increasing development 
contributions for the town 
centre increases the cost 
of development. 

Low. The development 
contributions framework 
seeks to ensure that public 
domain works identified as 
important by the community 
is funded. The framework 
provides a means by which 
to collect funds from those 
who will directly benefit from 
those works. 

Yes. 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The Paper seeks to progress the achievement of the 2012 Strategy objective, being: 
'To guide Nelson Bay towards becoming more attractive to tourists, the business 
community and residents'. This objective has been developed based on the 
consideration of improved social, economic and environmental outcomes for Nelson 
Bay. 
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no merger proposal implications. 
 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Strategy and 
Environment Section in coordination with the Communications Section. 
 
The objective of the public exhibition period will be to gain feedback on the Paper in 
order to inform a future draft amendment to the existing Strategy. 
 
Internal 
 
Internal consultation has occurred with the relevant internal sections of Council in the 
development of this Paper, such as Development Assessment & Compliance. 
 
External 
 
External consultation will take place over 28 days (4 weeks). This will include: 
 
1) Notification placed in the Port Stephens Examiner and on Council's Website; 
2) Formal Letters provided to Special Interest Groups; 
3) Presentations to Special Interest Groups; 
4) Relevant Information uploaded to Engagement HQ – Online Consultation Tool; 
5) Community Drop-In Sessions; 
6) Council Officers available over the phone and a the Front Counter; 
7) Submissions invited till the closure of the exhibition period. 
 
The paper will go on public exhibition for 28 days from February to March 2017. 
There are no legislative requirements in relation to this exhibition period.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Discussion Paper - Progress of the Nelson Bay Town Centre & Foreshore 

Strategy. (Provided under separate cover)    
 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 11 FILE NO: 16/454968 
 RM8 REF NO: PSC2013-00406 
 
POLICY REVIEW - COMPLIANCE POLICY  
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Endorse the revised Compliance Policy shown at (ATTACHMENT 1). 
2) Place the Compliance Policy, as amended on public exhibition for a period of 28 

days and should no submissions be received, the policy be adopted as 
amended, without a further report to Council. 

3) Revoke the Compliance Policy dated 26 November 2013 minute no. 344 
(ATTACHMENT 2), should no submissions be received. 

 
 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Ken Jordan 
Councillor John Nell 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

 Mayor Bruce MacKenzie 
Councillor John Morello 
 
It was resolved that Council: 
 
1) Endorse the revised Compliance Policy shown at (ATTACHMENT 

1). 
2) Place the Compliance Policy, as amended on public exhibition for a 

period of 28 days and should no submissions be received, the policy 
be adopted as amended, without a further report to Council. 

3) Revoke the Compliance Policy dated 26 November 2013 minute no. 
344 (ATTACHMENT 2), should no submissions be received. 
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BACKGROUND 
 
The purpose of this report is to advise Council of the findings of the review of the 
Compliance Policy and recommend the updated Compliance Policy be placed on 
public exhibition.   
 
As compliance is a challenging area, with typically high levels of community interest, 
a policy is required to set the framework to assist staff and provide clarity for the 
community. The policy was first developed in 2007 and has been amended a number 
of times since. The policy provides the context around council officers using their 
discretion and factors to consider when handling compliance matters.  
 
There are no changes proposed to the policy apart from minor administrative and 
wording changes and amending the structure of the policy to align with the current 
policy template.  
 
Issues: 
 
The Development Assessment and Compliance (DAC) section receive over 3,000 
customer requests (CRMs) annually of which have compliance related components.  
 
A compliance policy is important to provide the tools, framework and support to assist 
the staff. Equally, the policy ensures the public are made aware of the range of 
considerations applicable in compliance matters.  
 
Appendix 1 has been annexed to the policy which includes the 
considerations/principles to assist staff and the public in compliance matters.  
Implications: 
 
An updated policy is required to ensure consistency across the organisation with the 
new policy template and to review the policy for its accuracy.  
 
There are no direct implications as a result of updating the policy as the substance of 
the policy remains the same.   
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Community Safety. Use Council's regulatory powers and 

Government legislation to enhance 
public safety. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no financial or resource implications which result from recommendation 
before Council. Compliance is undertaken via existing operational budget allocations.  
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Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes  Within existing resources. 
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
It is important that Council has a policy to guide its decision making in relation to 
compliance. It is equally important that the policy is reviewed and up to date.  
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that not 
having a Compliance 
Policy or outdated policy 
will lead to poor 
decisions or legal risk.  

Medium  Accept the recommendation 
and endorse the updated 
Compliance Policy.  

Yes  

 
 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
There are no direct sustainability implications.  
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no direct merger implications. If Port Stephens Council was to merge with 
another Council, the respective policies would be reviewed as part of that process.  
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section who implement the policy. 
 
The objective of the consultation was to ensure the policy provides the relevant clarity 
for staff and context for the public.  
  

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20-%2027%20May%202016.tr5
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20-%2027%20May%202016.tr5
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Internal 
 
• The substance of the policy remains the same, however the updated style of the 

policy was discussed with Environmental Health and Compliance (EHC) staff 
and no issues were identified.  

 
External 
 
• Given the policy is just being updated, external consultation has not occurred. 

However, the updated Compliance Policy will be placed on public exhibition.  
 
In accordance with local government legislation the revised Compliance Policy will go 
on public exhibition for 28 days.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Revised Compliance Policy.   
2) Current Compliance Policy.    
 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 12 FILE NO: 16/444220 
 RM8 REF NO: PSC2009-01614 
 
CLASSIFY DRAINAGE RESERVE AS OPERATIONAL LAND - 19A HARVEST 
ROAD, MEDOWIE 
 
REPORT OF: GLENN BUNNY - PROPERTY SERVICES SECTION MANAGER  
GROUP: CORPORATE SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Classify Lot 236 DP1224890 at 19A Harvest Road, Medowie as Operational 

Land. 
 
 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor Chris Doohan 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

361 Mayor Bruce MacKenzie 
Councillor John Morello 
 
It was resolved that Council classify Lot 236 DP1224890 at 19A Harvest 
Road, Medowie as Operational Land. 
 

 
BACKGROUND 
 
The purpose of this report is to recommend that Council classify Lot 236 DP1224890, 
known as 19A Harvest Road, Medowie as Operational Land in accordance with 
Section 31 of the Local Government Act 1993 (LGA).   
 
A plan of subdivision to create 15 rural residential lots was registered at Land & 
Property Information on 17 October 2016 (ATTACHMENT 1), which vested Lot 236 
to the public as Drainage Reserve. The Development Application consent to create 
the 15 rural residential lots required the dedication of part of the land for drainage. 
This Drainage Reserve (orange colour on ATTACHMENT 2) forms part of the 
Campvale Drain which has been an ongoing acquisition project of Council over many 
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years. Lot 236 should be classified as Operational Land to be consistent with the 
earlier freehold acquisition of Lot 1 DP1151609 (blue strip on ATTACHMENT 2) 
which was classified as Operational Land. All other acquisitions by Council for the 
Campvale Drain have been of easements over privately owned land which does not 
require classification. 
 
Section 49 (3) of the LGA states in part that on the registration of a plan on which 
land is marked with the words “Drainage Reserve”, the land vests in the Council for 
an estate in fee simple and is held by the Council for drainage purposes. Under 
Section 31 of the LGA, Council can resolve that Lot 236 be classified as Operational 
Land and, if so, is required to do so within three months after its vesting. If Council 
does not classify Lot 236 as Operational Land within the three months, Lot 236 is 
then classified by default as Community Land. 
 
Council now has access to Lot 236 via a 12 metre wide drainage and access 
easement over 19 Harvest Road. Excluding Hunter Water Corporation which owns 
land at the western end of the Campvale Drain, outstanding easement acquisitions 
now number three private landowners and the National Parks & Wildlife Service. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Infrastructure. Reduce the infrastructure backlog on all 

Council assets. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Nil. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No  Dedication was completed as 
part of the DA process at no 
cost to Council. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
There are no apparent legal or policy implications from the recommendation. 
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There is a risk that if the recommendation is not adopted the land will automatically 
be classified as Community Land which makes any future dealings with the land 
difficult. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that if the 
land is not classified 
within 30 days of 
dedication it will become 
Community Land. 

Medium Adopt the recommendation.  Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
There are no apparent immediate Social or Economic implications. Environmental 
implications are that Council is enabled to manage and maintain the drainage reserve 
in accordance with legislation. 
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no apparent implications from this recommendation on the merger 
proposal. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Property Services 
section to determine that classification to Operational Land is the most appropriate 
outcome. 
 
Internal 
 
• Senior Survey & Land Information Manager. 
• Land Acquisition & Development Manager. 
• Property Services Manager. 
 
External 
 
No external consultation was deemed necessary.  
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
  

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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ATTACHMENTS 
 
1) Plan of subdivision DP1224890.   
2) Drainage Reserves coloured locality map.    
 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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Councillor Ken Jordan left the meeting at 07:03pm prior to debate in Committee of 
the Whole. 
 
Councillor Ken Jordan left the meeting at 07:12pm prior to debate in Open Council. 
 
ITEM NO. 13 FILE NO: 16/450192 
 RM8 REF NO: PSC2008-3848 
 
PROPOSED ENVIRONMENTAL OFFSET FOR 282, 282A, 282B AND 398 
CABBAGE TREE ROAD, WILLIAMTOWN 
 
REPORT OF: GLENN BUNNY - PROPERTY SERVICES SECTION MANAGER  
GROUP: CORPORATE SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Agree to the preparation and registration of a Biobanking Agreement over 282, 

282A, 282B and 398 Cabbage Tree Road, Williamtown. 
2) Agree to the sale of Ecosystem and Species Biobank credits required for the 

sand extraction project to secure necessary approvals. 
3) Authorise the Mayor and the General Manager to affix the Council seal and sign 

all documentation relating to the preparation/registration of a Biobanking 
Agreement over the land and the sale of the Ecosystem and Species credits 
required for the sand extraction project. 

 
 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Paul Le Mottee 
Councillor Chris Doohan 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

362 Councillor Steve Tucker 
Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) Agree to the preparation and registration of a Biobanking Agreement 

over 282, 282A, 282B and 398 Cabbage Tree Road, Williamtown. 
2) Agree to the sale of Ecosystem and Species Biobank credits 

required for the sand extraction project to secure necessary 
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approvals. 
3) Authorise the Mayor and the General Manager to affix the Council 

seal and sign all documentation relating to the 
preparation/registration of a Biobanking Agreement over the land 
and the sale of the Ecosystem and Species credits required for the 
sand extraction project. 

 
 
BACKGROUND 
 
The purpose of this report is to recommend that Council agree to a request from 
Williamtown Sand Syndicate (WSS) to biobank areas of the subject land (white edge 
on ATTACHMENT 1) and sell specified credits to WSS to satisfy environmental 
offset requirements. 
 
282, 282A, 282B and 398 Cabbage Tree Road, Williamtown (the Land) is legally 
described as Lot 1012 DP 814078, Lot 11 DP 629053, Lot 121 DP556043 and Lot 1 
DP 224587 having a total area of 176 hectares. The Land is subject to an Agreement 
for Lease (AFL) between Council and WSS for 15 years. WSS proposes sand 
extraction of an estimated 3,250,000 tonnes and Council will receive annual rental 
payment of $100,000 and a royalty rate per tonne equating to approximately 
$17,250,000 over the life of the lease.  
 
In 2014 the existing biobanking legislation was reviewed and standardised and 
currently biobanking offsets is the only means available to allow development to 
progress where clearing of vegetation is required. The Office of Environment & 
Heritage (OEH) requires WSS to provide Biobank credits to offset the clearing of the 
sand extraction footprint and have indicated that onsite biobanking is the most 
favourable method of satisfying the offset requirement.  
 
By entering into this agreement, Council can ensure the ecological value of the land 
is protected in perpetuity on behalf of the community. 
In total WSS requires 3,257 credits. These location-specific credits are not currently 
available for purchase in the open market and to do so offsite could make the overall 
sand extraction proposal unviable. A mix of onsite and offsite location-specific 
Biobank credits is therefore considered to be the most logical and cost effective 
solution.  
 
The Land will generate 8,595 credits. WSS proposes to purchase from Council a total 
of 1,944 credits for $250,000. WSS will have a shortfall of credits and will purchase 
additional land to provide for the shortfall. WSS will also be responsible for all costs 
associated with setting up and registering the biobanking and the Part A Payment 
required by OEH estimated to be approximately $550,000.  
 
Acceptance by Council of this offer will permit WSS to finalise and submit the 
extraction consents. The credits proposed to be sold to WSS would be held by 
Council in escrow until such time as the sand extraction consents are confirmed.  
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The balance of onsite Species credits not required by WSS for its proposal (c.6,651) 
will be owned by Council and can be sold once the Biobanking Agreement is 
registered and the Part A Payment is made . These credits could generate an 
additional $1.1Million.   
 
Council will also receive an annual payment from OEH to carry out the maintenance 
actions specified in the Biobank Agreement. Upon completion of sand extraction and 
rehabilitation, further saleable credits may be available from the rehabilitated 
extraction footprint.   
 
Without the availability of the onsite Biobank credits, the proposal may be 
uneconomical for WSS and the AFL could be terminated. Council officers have made 
enquiries with two specialist extraction industry valuers as to the likely current royalty 
rates for extracted sand which has provided guidance on the royalty rate if the Land 
was re-tendered. Re-tendering is likely to result in a lower royalty rate to Council, 
reducing the overall cash flow to Council from this proposal. An assessment of other 
possible uses for the land was also undertaken and the current proposed use under 
the existing agreement is considered to offer the highest financial return and provide 
the most favourable ecological outcome for the community. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
A Sustainable Council. Council will maintain its underlying 

financial performance to budget at break 
even or better. 
Council will increase its revenue from 
non-rates sources. 
Manage risks across Council. 
Attract, retain and develop staff to meet 
current and future workforce needs. 
Provide enabling business support 
services for Council's operations. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The AFL and Lease agreement will generate $17,250,000 over the life of the 
proposed lease. The biobanking of the Land including the Part A Payment will be at 
no cost to Council. Council will receive $250,000 for the sale of the required onsite 
credits and annual biobank maintenance payments in perpetuity for the Land and can 
sell the additional credits for an estimated $1,100,000. 
 
The market evidence provided by the extraction industry valuers suggests that if the 
Land was re-tendered a royalty rate of $2 to $3/tonne may apply, reflecting a 
potential reduction in income to Council of $6,500,000 to $9,750,000 over the life of 
the sand extraction proposal.  
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There are no resource implications for Council from adopting the recommendations. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No   
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Biobanking requirements were enacted in 2008 via amendments to the Threatened 
Species Conservation Act 1995 and then reviewed and standardised in 2014 with a 
12 – 18 month transitional implantation period commencing on 1 October 2014. The 
Act and its Regulations set out how biodiversity is to be protected in perpetuity by 
way of a Biobanking Agreement. OEH will provide a draft Biobanking Agreement for 
Council's review and comment before the final Agreement is executed. The draft 
Agreement will be reviewed by Council staff and its biobanking advisors. 
 
There is a risk that the project will not be viable if the required credits cannot be 
obtained by WSS. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that WSS 
will not proceed with the 
AFL as the proposal will 
be uneconomical. 

High Adopt the recommendations. Yes 

There is a risk that 
Council will not receive 
the royalty and rental 
payments. 

High Adopt the recommendations. Yes 

There is a risk that 
Council will receive a 
lower royalty rate if the 
AFL is terminated and 
the Land re-tendered. 

High Adopt the recommendations. Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Social implications were raised via the Director General's Requirements issued 
October 2013, the consequent Environmental Impact Statement and resulting 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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submissions and the further community consultation process. The identified social 
implications will require treatment by WSS to the satisfaction of the Department of 
Planning before consent will be issued, or will be addressed via conditions of the 
consent. 
 
By adopting the recommendation, Council increases the likelihood of receiving the 
rent and royalties agreed under the AFL which can be utilised for annual works and 
improvements programs. Council will also receive a payment for the credits 
transferred to WSS and annual income from OEH to manage the biodiversity values 
of the Land.   
 
By adopting the recommendation, Council will be protecting in perpetuity the 
ecological values of the Land in accordance with the Threatened Species 
Conservation Act 1995.  
 
MERGER PROPOSAL IMPLICATIONS 
 
There are no obvious implications to the merger proposal that arise from adopting the 
recommendations. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Property Services 
Section to determine the extent of the onsite Biobank credits, the market for these 
credits and the market for sand and royalty rates. 
 
Internal 
 
• Property Development Coordinator. 
• Land Acquisition & Development Manager. 
• Property Services Manager. 
• Property Strategic Committee. 
 
External 
 
• WSS. 
• Kleinfelder, environmental consultant to WSS. 
• Specialist Valuers for extractive industries. 
• OEH Biobank Credits Register. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
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ATTACHMENTS 
 
1) Locality Plan.    
 
COUNCILLORS ROOM 
Nil. 
TABLED DOCUMENTS 
Nil. 
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ITEM NO. 14 FILE NO: 16/462732 
 RM8 REF NO: PSC2005-2675 
 
EXTENSION OF WASTE DISPOSAL AGREEMENT 
 
REPORT OF: AARON MALLOY - ACTING COMMUNITY SERVICES SECTION 

MANAGER  
GROUP: FACILITIES & SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Enter into contract negotiations, pursuant to Section 55 3 (i) of the Local 

Government Act 1993, to extend the existing Waste Disposal Agreement with 
the current provider for a period up to 2027 because a satisfactory result would 
not be achieved by inviting tenders due to: 

a. the unavailability of competitive tenderers in the region to provide an advanced 
waste technology solution that is compatible with Council's current two bin 
municipal solid waste stream by 2019; 

b. the extenuating circumstances relating to Council's policy position on 
sustainable waste management using advanced waste technology rather than 
landfilling municipal solid waste using a two bin waste collection system and the 
financial and environmental benefits that can be gained by continuing to provide 
a two bin system with the current proven waste technology.  

 

ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Paul Le Mottee 
Councillor Sally Dover 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 13 DECEMBER 2016 
MOTION 

363 Councillor Steve Tucker 
Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) Enter into contract negotiations, pursuant to Section 55 3 (i) of the 

Local Government Act 1993, to extend the existing Waste Disposal 
Agreement with the current provider for a period up to 2027 because 
a satisfactory result would not be achieved by inviting tenders due 
to: 



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 223 

a. the unavailability of competitive tenderers in the region to provide an 
advanced waste technology solution that is compatible with Council's 
current two bin municipal solid waste stream by 2019; 

b. the extenuating circumstances relating to Council's policy position on 
sustainable waste management using advanced waste technology 
rather than landfilling municipal solid waste using a two bin waste 
collection system and the financial and environmental benefits that 
can be gained by continuing to provide a two bin system with the 
current proven waste technology.  

 
 
 
BACKGROUND 
 
The purpose of this report is to seek endorsement to enter into contract negotiations 
pursuant to Section 55 3 (i) of the Local Government Act 1993 to extend the Waste 
Disposal Agreement with the current provider for a period up to 2027. 
 
The current Waste Disposal Agreement is due to expire in September 2019 after a 
twenty year term. The Agreement includes the receipt and processing of the contents 
of the red lidded bin (ie municipal solid waste) and the creation of a marketable 
compost product with a waste diversion rate of greater than 50%. The technology 
used in the process is the only proven technology of its type outside of the Sydney 
region and the only alternative waste technology for municipal solid waste compared 
to landfilling in the Hunter, Central Coast Region and Mid Coast regions. 
 
Council commenced a new waste collection contract in July 2015. The two bin 
system was designed to align with the current advanced waste processing system 
provided by the current provider at Newline Road Raymond Terrace. The current 
collection service is contracted until 2025 (or 2027 with option). 
 
The process of tendering for a new waste disposal service and contract through open 
tendering is not recommended due to there being: 
 
• A misalignment of contract terms for the current waste disposal agreement 

(2019) and the current two bin waste collection contract (2027); 
• Limited competitive and proven providers of advanced waste technologies in the 

waste sector in this region. It is noted that there are currently six advanced 
waste technology facilities in New South Wales. Three of them are able to 
process municipal solid waste. Of these three, two are owned by Council's 
current provider with one facility in Raymond Terrace and the other in Kemps 
Creek Sydney Region, whilst the third is owned by another company and is 
located some 180 kilometres away in Eastern Creek Sydney Region. 

• Likely significant increased costs (circa $1,000,000 per year) for haulage of 
municipal solid waste from Port Stephens to the Sydney region should a new 
contract be awarded to a new provider that was able to accept municipal solid 
waste by 2019. 
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• Limited proven waste technologies in the market at present. However there are 
a number of emerging technologies in the development phase that could be 
operational in a five to 10 year window. Should this eventuate, Council would be 
in a better position to take advantage of new technologies in the future, for 
example waste to energy, other organics recovery options and pyrolysis. 

 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Waste Management. Provide waste and recycling services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Adoption of the recommendation will result in contract negotiations that aim to deliver 
fair and reasonable commercial terms for Council to continue to deliver a safe, 
convenient, reliable and affordable domestic waste service. Waste disposal costs are 
factored into the reasonable cost calculation for the Domestic Waste Management 
Service Charge (sections 496 and 501 of the Local Government Act 1993). The 
impact of any changes to the commercial arrangements of the waste disposal 
agreement will be modelled against the Domestic Waste Service Charge to 
determine price sensitivities to the ratepayer. 
 
Council's current Domestic Waste Service Charge is $401 for 2016-2017. This is the 
second lowest Domestic Waste Service Charge in the Hunter area. It is expected that 
when transitioning contracts in 2019 there would be a rise in the waste disposal 
contract as it is currently below the market rate. However, as Council is currently at 
the lower end of the charging scale the new charge is likely to still be comparable 
with other Hunter Councils. 
 
There are no foreseeable resource implications in adopting the recommendation of 
this report. Undertaking contract negotiations will be done within existing resources. 
The procurement of a Probity Officer will be through Local Government Legal and will 
be paid for within existing funds in the Waste Budget.  
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Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes 70,000,000 Estimated total contract value 
over eight years commencing 
2019 and ending 2027. 
Source of funds is the Domestic 
Waste Management Charge 
(sections 496 and 501). 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Section 55 3 (i) of the Local Government Act 1993 permits entering into a contract 
without undertaking open tendering where, "because of extenuating circumstances, 
remoteness of locality or the unavailability of competitive or reliable tenderers, a 
council decides by resolution (which states the reasons for the decision) that a 
satisfactory result would not be achieved by inviting tenders." 
 
Adopting the recommendation aligns with Councils Waste Management and 
Resource Recovery Policy, specifically policy statement 1.1.4 "Council is committed 
to processing residual waste via Advanced Resource Recovery Technology (ARRT) 
Facility until at least 2019".  
 
The risk implications of adopting the recommendation are outlined in the table below. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that if 
Council does secure a 
waste disposal option 
beyond September 2019 
there will be no options 
for disposal of Councils 
kerbside waste other 
than landfill.  

High Accept the recommendation. Yes 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

There is a risk that costs 
to residents would 
increase if Council was 
to use landfill as its 
disposal option for 
kerbside waste beyond 
September 2019. 

Medium Accept the recommendation. Yes 

There is a risk that 
Councils reputation 
would be damaged if 
Council was to use 
landfill as a waste 
disposal option instead 
of a resource recovery 
option. 

Medium Accept the recommendation. Yes 

There is a risk that the 
waste management 
sector may view Council 
as by-passing the open 
tendering process and 
favouring one provider 
resulting in legal and 
reputation damage. 

Medium Accept the recommendation 
and undertake the contract 
negotiations within the 
parameters of a Probity Plan 
that is overseen by Local 
Government Legal. 

Yes. 

There is a risk that 
contract negotiations 
may fail leaving Council 
exposed to having no 
contracted waste 
disposal option post 
2019. 

Medium Accept the recommendation 
with a view to procuring an 
agreement with a landfill 
provider for Council's 
municipal solid waste until a 
new long term waste 
disposal agreement is 
completed. 

Yes. Any cost 
implications 
would be 
included in 
the Domestic 
Waste 
Management 
Services 
Charge. 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
There are no foreseeable social or economic implications from adopting the 
recommendation of the report. 
 
By adopting the recommendation of the report Council will continue to process 
municipal solid waste through an advanced waste technology that diverts more than 
50% of waste from landfill and produces a marketable compost product. 
  

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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MERGER PROPOSAL IMPLICATIONS 
 
Adopting the recommendation secures the sustainable waste disposal service for 
Port Stephens Council residents until up to 2027. Should Council merge with any 
other Council, this will simply mean that the residents of the former Port Stephens 
Council local government area will continue to receive their two bin waste service and 
a sustainable waste diversion result of greater than 50% until 2027. Any decisions 
relating to a change in waste services for any new Council entity will be a matter for 
that future entity. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Community Services 
Section to ascertain if extenuating circumstances under Section 55 3 (i) of the Local 
Government Act 1993 could be utilised in this situation. 
 
Internal 
 
To determine whether extenuating circumstances under section 55 3 (i) of the Local 
Government Act could be utilised in this situation consultation was held with the 
following officers: 
 
• Executive Leadership team; 
• Governance Manager; 
• Legal Services Manager; 
• Waste Management Coordinator; 
• Community Services Section Manager; 
• Procurement and Contract Management Specialist. 
 
External 
 
If the recommendation of this report is endorsed, consultation with the current 
provider will be undertaken to negotiate a new waste disposal contract for up to eight 
years to begin at the end of the current contract when it expires on 30 September 
2019. 
 
Upon completion of successful contract negotiations Council will be required to follow 
Section 23A Guidelines – Council Decision Making during a Merger Proposal Period 
and place the recommended waste disposal agreement contract on public exhibition 
for 28 days. After the required public exhibition period, Council shall decide whether 
to proceed to award the contract or commence another process to procure waste 
disposal services. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 



MINUTES ORDINARY COUNCIL - 13 DECEMBER 2016 

PORT STEPHENS COUNCIL 228 

3) Reject the recommendation. 
 
ATTACHMENTS 
 
Nil.  
 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
 


